LA SAULIINICATION I TO BE CONSTRUED AS A DEPARTMENTAL OPINION DNLESE ASPBATEN cv tn oo e

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honoradle J, X. MoDonald, Couxissioner
Department of Agrioulture -
Austin, Texas

Dear 8ir:

Your letter of a rec
torney General makes the follsh

"e ¢ o if duly lioh
who i1s also & pudlio weigk :
ton yaréd ed joining-the war may refuss to
receive cotton ledx the owner will
- cotton yard busi-

pon which \he above inquiry is predicated,
hem frym letters accoapanying your request
for an opja Mant as/follows;

. . f this S8tate there is § pudlie
welighhr nd Ope S a public warehouss, also
owns \and operat. n open cotton ward at or near his warshouss,
He charg for storage of cotton in ths publioc ware-
house 2 . an jadditional fes for weighing and storing
in his ORpen ot Ard., He refuses to sscept ootton from

ga in the warehcuse unless they agree to 4o

s cotton yard business with him. He refuses
to accept cottuh for atorage in his warshouse weighed by some
other pubdlic weigher, In other words, your question is: may

a public warshouseman legally require a person to do his weigh-
ing and cotton yged business with him defore he will acospt

the cotton for storage in his public warehouse?

It 18 now well settled in this State, as well as the
United States, that the business of warshousemen, being of a
publioc nature, is subject to regulation and control. Rxportera’
end Tralers' Compress and Warehouse Co., ¥v. Bargainer (Com, of
App.) 45 8.N, (28) 563; Voyt v. Beking Moving and Btorago Co.
116 P, (24) 586; Oray v, Central Warehouss Co, et al 106 8.% ..
657, 54 A.L.R. 307} Nash v, Page, 80 Ky. 539, 44 Am. Rep. 4950;
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Munn v. State of Illinois 94 U. 8. 11); 27 Ruling Oese¢ Law,
9585 67 Corpus Juris Li9. ,

In 67 Gorpus Juris 451, #15, the following ionaral
Tule 1_' stated: :

"A pudlic warehoussman, by virtue of his duty
to the publio, so long es he continues as such, as
& general rule, cannot refuses to xrvceivs goods of
t%e claa: which he is authorized so receive and
StOY8 .,

In Gray v. Central Warehouse 0o. st al., 106 8, ¥,
657, 54 A. L, R, 307, the question before the Suprems Court of
North Carolina weas whether eertein warehouses bad the right
t0o require & person to be & member o0f the Kinston Boerd of
Trads before they would persit him to buy todbacso on the floor
of the warehouse. In answering this question, the court dis-
oussed at length the duties owed the pubileo by a pudlic ware-
houseman, On page 6358 the court stated the following:

"] any ons applies to a reilroad or a ferry for
the transportation of himself or the carriags of . -
freight, or %o an inakesper, o ods his corn to &
publieo mill, or his tobaeso to & -

The ecurt further states!

"The entire higtory of ths state and ths stas-
utes on the sudjeot ... place the regulation of todaceo
warehpuses not under private cont2ol ..., but under
the control of the pudblic authority. ...bsing a

blie warehouss they eannot fordid amyone %o be &

yor or seller anymore thes a quasi publie eorpora-
tion 1ike a railroad eould refuss anyons frea being
a shipper Or a travelsr over their linss..,” (Paga 660)

g

PR
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duty

"Thers is no prinoipls mors importent tothe
publio welfere than to preserve to svery individual,
however humble, the right that in desling with Pub-
1ie utilities and businesses 'affsoted with sublis
use’ thers can dbe no discrimination againsgt any in-
dividueal &in regard to uniformity of charges and im-
partiasl treatazent,”™ (Fage 662)

- "It s not necessary that there shall be stat-
! sntila there

sha not e } 084 Operat a [
utlilities or siness ‘affected by the ‘bEIo usge !
u%!ch 'ZIZ §§rm1t diserimination, acelnst enyons.
ene requirenments are based upon Eﬁo principle
*Selus popull suprems est lex'; that is, that the

fublic welfare is the highest law.," (Bmphasis ours)
Fage 663) '

In Rash v, Page, 80, Ey. 539, 44 Am, Rsp. 450, the
imposed upon & public warshouseuan wes thus stated:

"When a warehousezan for the public sale and
purohase of tobacoco undsrtakes to sell at auotion,
and to gonduet the business of & public warehouse-
S

u s 80é heas no righ lders,
or to se to gely tobacoo o oducer
when e [ sis ours

" fn Munn v. State of Illinols, 94 U.S. 113, 1t was in-

aisted that warehousemen had the right tc deal and trade as they
saw £it with those who aprlied to them for atorsge, dut it was
held b, "1“. c. :.. that :

"Property does beocoms clothsd with & pudlie in-
tereat when used in & mannser to make it of pudlie
eonsequencs and effect the ocomzunity at largcin ¥%hen,
therefore, one devoted his property o a use
whioh the pudlic has an interest, he, in effecs,
grants to ths pudblie an interest in that use, and
must gudbnit to be controlled by the pudlic for the
common good, to the extant of the interest he has

thus oreated." (Page 126)
" In Port of Seattle v. Lukata, 121 P. (2) 951, 953,

1t was held by the Supréae Court of Wsshington that a publie
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warehoussmsn 6annot refuse to receive goods of ths olass he
is suthorized to receive and stors,

Xn view of ths forsgoing authorities, it is the opin-
fon of this depsrtment that a duly licensed ocotton warehouse-
man who is also & pudlic weigher cannot. place as a ocondition
of storage in a warehouse that a person must do his weighing
and ootton yard business with him, but must accept all goods,

whioh he §8 authorizsd to recsive and store, tendered to him
without disorimination.,

. We, therefore, answer the above-stated question in
the negativse, ,

Yours very truly
ATTGRNEY GENERAL OF TEXAS
By (s)
Jno, €. Knorpp
Assigtant

JCK3JCPI4D
AFFROVED NOV 2, 1944
(s) Carlos O. Ashley

FIRST ASSISTANT ATTORNEY GENERAL

APFPROVED OPINIOK COMAITTZE BY BWB CHAIRMAN



